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tHntteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA 


. No. 9687 

Brainard C. Butler, appellant 

«■ i 

Donald Clemmer, Director, Department of Corrections, 

APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF BOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment of the District Court of 
the United States for the District of Columbia dismissing a 
petition for writ of habeas corpus and remanding appellant to 
the custody of the appellee (Jt. App. 18). The appellant based 
his petition for a writ of habeas corpus on the theory that he 
had been convicted and sentenced to the reformatory without 
adequate representation by counsel; that therefore the court 
which tried- and sentenced him was without jurisdiction and 
consequently he was being detained in prison without right 
(Jt. App. 23). 

Appellant is now serving sentences totalling 18 to 54 years. 
He was indicted on March 9, and April 4, 1938, on fourteen 
original grand jury indictments containing various charge^ of 
assault with intent to kill, assault with a dangerous wea]j>on 
and robbery (Jt. App. 19-20). He was arraigned on March 18, 
and April 8,1938, and pleaded not guilty in each case, although 
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not represented by counsel at that time (Jt. App. 20). 
Counsel was retained by his mother in July or August of 1938, 
who represented him in all subsequent trials on these indict¬ 
ments (Jt. App. 20). He was tried on the two indictments 
charging assault with intent to kill in cases numbered 61778 
and 61779 on October 26 and 27, 1938, was convicted in both 
cases and was subsequently sentenced to serve from three to 
fifteen years, the sentences in each case to run consecutively 
(Jt. App. 20). On November 3, 1938, while represented by 
same counsel, he was tried and acquitted on two charges of rob¬ 
bery in cases numbered 61776 and 61777 (Jt. App. 20). On 
December 20,1938, with same counsel representing him, he was 
tried on four indictments* charging robbery in cases numbered 
01775, 61920, 61921, and 61925 and was convicted in each of 
them (Jt. App. 20). He was subsequently sentenced to serve 
three to six years in each of these cases, the sentences to run 
consecutively and consecutively with the sentences imposed in 
cases numbered 61778 and 61779 (Jt. App. 20). The remaining 
six indictments for robbery were thereafter nolle prossed 
(Jt. App. 20). 

Although counsel for appellant was present at the time of 
sentence in the two cases of assault with intent to kill, he with¬ 
drew his appearance after the trials for robbery on December 
20 and was not present at the time of sentence (Jt. App. 20). 
However, appellant was represented by counsel at the time 
he was sentenced in the robbery cases (Jt. App. 22). No ap¬ 
peal was taken in any of these cases (Jt. App. 20). 

On July 1,1947, appellant filed a petition for writ of habeas 
corpus (Jt. App. 20). The writ was granted with leave to 
proceed in forma pauperis and present counsel was appointed 
by the court (Jt. App. 20). The petition charged generally 
that the court lacked jurisdiction to try him because of the 
deprivation of his constitutional rights before and during trial 
(Jt. App. 20) and specifically that the court was ousted of juris¬ 
diction because he did not have counsel at the time of arraign¬ 
ment (Jt. App. 20) and because of alleged incompetence of 
trial counsel (Jt. App. 20). After a hearing the court below 
made findings that the appellant had been represented by 
competent counsel, that he had been deprived of none of his 






constitutional rights and that he was validly committed to the 
custody of appellee (Jt. App. 17). The Court therefore dis¬ 
charged the writ, dismissed the petition and remanded appellant 
to the custody of appellee (Jt. App. 18). It is from this order 
that the appeal is taken (Jt. App. 18). 


QUESTIONS PRESENTED . I 

1. Should a writ of habeas corpus have been granted where 
it is shown that petitioner was without counsel at the time of 
arraignment although he secured counsel of his own choice 
approximately two months before trial? 

2. Was reversible error committed by the District Court at a 
hearing on a petition for habeas corpus by the exclusion of 
evidence relevant to an attack on the admissibility of petition¬ 
er’s confession at his criminal trials, when the only indication 
that such confession was not attacked at the trials was petition¬ 
ers unsupported and uncertain recollection, nine years later, 
there being no transcript. 


SUMMARY OF ARGUMENT 

Generally, the only grounds for attacking a conviction ajjid 
subsequent sentence by the extraordinary remedy of habeas 
corpus is to show that the trial court lacked jurisdiction. The 
court that tried appellant on the several indictments charging 
assault with intent to kill and robbery had jurisdiction to do 
so. This collateral attack on the presumptively regular con¬ 
viction and sentence of appellant has not been sustained. 

Since appellant pleaded not guilty when arraigned the lack 
of counsel at that time would not cause the trial court to Jose 
jurisdiction nor would the alleged mistakes of counsel at the 
time of trial have ousted the court of its jurisdiction to try 
and, upon conviction, sentence the appellant. Consequently, 
although the court below properly rejected certain evidence 
as irrelevant, even if it had been admitted it would have been 
insufficient when coupled with the evidence admitted to have 
justified the court below in holding that the trial court did not 
have jurisdiction. < 







The fact that appellant’s counsel was once found to have 
conducted another case incompetently has no bearing on the 
instant case. 

'ABGUMENT 

Appellant’s argument consists of two main points, either of 
which, he contends, was sufficient to have deprived the trial 
court of jurisdiction. In brief these contentions are that ap¬ 
pellant lacked counsel at the time of arraignment and that 
trial counsel was incompetent (Br. 7-9). Before answering 
these arguments specifically it may be pointed out that both 
of these contentions recognize the important principle that: 

The judgment under which a petitioner is detained 
is impervious to collateral attack, unless his petition 
sufficiently challenges the jurisdiction of the court which 
committed him Dorsey v. GUI, 80 U. S. App. D. C. 9, 
23, 148 F. 2d 857 (1945). 

Therefore, he casts his argument in such a way as to chal¬ 
lenge the jurisdiction of the trial court. But he fails to show 
any denial of those rights sufficient to have caused the court - 
to lose jurisdiction. Certainly none of the “exceptional circum¬ 
stances” that would deprive a trial court of jurisdiction which 
are requisite under Fowler v. GUI, 81 U. S. App. D. C. 167, 156 
F. (2d) 565 (1945), have been suggested. 

Lack of counsel at arraignment did not defeat the jurisdiction 

of the court 

Appellant argues that the District Court was required to ap¬ 
point counsel at the time of arraignment although he pleaded 
not guilty (Jt. App. 20). Failure to do so, he contends, caused 
it to lose jurisdiction to try him (Br. 9-10). No authority is 
cited for this proposition,’ and, indeed, the particular conten¬ 
tion has been more than once repudiated by this Court. In 
Dorsey v. Gill, 80 U. S. App. D. C. 9, 148 F. 2d 857 (1945) 
cert, den., 325 TJ. S. 890, to the allegation in the petition for 
habeas corpus that the accused had not been represented by 
counsel on arraignment, the court said: 
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On the first occasion—of which he complains—he 
pleaded not guilty; thereafter counsel was assigned to 
represent him. TJp to this point, therefore, no rights 
had been violated and no vantage lost. Cases relied 
upon by appellant are ones in which accused persons, 
unrepresented by counsel, pleaded guilty, thus preju¬ 
dicially waiving their rights to jury trial, or to the ad¬ 
vice of counsel in deciding, intelligently, to waive or not 
waive. 

and more recently, in In Re Harold C. Reed , 81 TJ. S. App. D. C. 
310, 311, 158 F. 2d 323 (1946), this court said: 

* * * petitioner on his arraignment was not repre¬ 
sented by counsel or informed of his right to have coun¬ 
sel. But the petition shows that at his arraignment 
petitioner pleaded not guilty and was remanded for 
trial at a later date, and that prior to and at his trial 
he was represented by counsel, and no prejudice is 
claimed or shown by reason of the failure of the court 
to secure him counsel at the time of the arraignment. 
If at that time he had unwittingly pleaded guilty[ and 
been sentenced, the case would be different. But since 
his plea was not guilty, and thereafter counsel was ap¬ 
pointed, and petitioner had a fair trial, the failure to 
appoint at the arraignment inflicted no hardship, nor 
abridged his fundamental rights. 

The cases which appellant cites are ones in which the accused 
not being advised of his rights, pleaded guilty upon arraignment 
(Br. 10). But here appellant pleaded not guilty so that no 
rights were prejudiced by not having counsel at the tiine of 
arraignment. 

Appellant further contends that he was prejudiced by not 
being represented by counsel for a period between March and 
August because he was thus denied the opportunity of filing 
timely motions (Br. 11). In the latter month counsel was 
retained for appellant through his mother. He did not go to 
trial until the latter part of October (Jt. App. 20). Appellant 
does not suggest what motions should have been made between 
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March and August that could not have been made between 
August and October. Cases cited by appellant hold only that 
motions to suppress illegally seized evidence must be made 
before trial, and that it is too late to object to its illegal seizure 
after it has ben received in evidence. Segurola v. United 
States , 275 U. S. 106^ 112 ; Bennett v. United States , 70 App. 
D. C. 76, 77, 104 F. 2d 209. Appellant had counsel for a 
sufficiently long period before his trial to have investigated the 
case and to have made whatever reasonable motions might 
have been indicated. 

There was no sufficient evidence to show that counsel was 

incompetent 

Appellant’s principal contention is that counsel for the ap¬ 
pellant at the time of his various trials was incompetent—so 
incompetent as to deprive him of his constitutional rights and 
thus oust the trial court of jurisdiction. It is necessary, to 
sustain this contention, to show that the trials were “a farce 
and mockery of justice” Jones v. Huff, 80 U. S. App. D. C. 254, 
255,152 F. (2d) 14 (1945). In his attempt to prove such in¬ 
competence, appellant has sought to show that counsel did not 
investigate the facts of appellant’s arrest and detention, and 
at the several trials did not object to the admission of a con¬ 
fession made while appellant was detained by the police. To 
prove this failure on the part of counsel he has offered evidence 
intended to show that in fact the confession was illegally ob¬ 
tained and that it was admitted without objection at the time 
of the several trials. 

The evidence of irregularities in the arrest and detention 
of the appellant are contained in a stipulation between counsel 
(Jt. App. 15-16). There was no stipulation as to its admissibil¬ 
ity, and it was rejected by the court below. Of this exclusion, 
appellant complains (Br. 8). This stipulation was properly 
excluded as being inadmissible in itself and insufficiently con¬ 
nected by any other sufficient evidence to essential allegations 
to make it relevant and admissible. Evidence of official mis¬ 
conduct prior to the trial is not admissible as such in a habeas 




corpus proceeding. This Court has affirmed the rule in Eury 
y.Rufj, 79 U. S. App. D. C. 289, 290, 146 F. 2d 17 (1944): 

The writ of habeas corpus is not intended to serve the 
purpose of an appeal. It cannot be used, either to 
inquire into official misconduct occurring prior to indict¬ 
ment and having no bearing upon the procedure of {the 
trial, or upon the jurisdiction of the trial court. 

It is also true that: 

i 

The erroneous admission of illegally obtained evidence 
in a criminal case must be urged on appeal and may not 
be urged on habeas corpus. Price v. Johnson , 125 El 2d 
806 (C. C. A. 9th Cir. 1942). To the same effect is 
Bozel v. Hudspeth, 126 F. 2d 585 (C. C. A. 10th Cir. 
1943). ! 

That evidence of this nature is inadmissible as such, because 
it is irrelevant in a hearing on habeas corpus, the appellant 
must concede. However, he argues that if it is offered as part 
of the proof of the incompetence of counsel it becomes relevant 
and admissible. But the only testimony that was offered which 
could possibly have linked this stipulation to essential allega¬ 
tion of incompetence of counsel was the testimony of the appel¬ 
lant himself. This evidence given nine years after the event 
is of its nature untrustworthy. 

The Court below was therefore justified in considering that 
testimony of appellant, undo* such circumstances, was insuffi¬ 
cient to constitute either evidence in itself of incompetence of 
counsel, or as a sufficient groundwork to render otherwise irrele¬ 
vant evidence relevant. The Court was entitled to indulge the 
presumption of the regularity of the former judicial proceed¬ 
ings and to reject allegations to the contrary. — | 

' 

If the presumption of regularity of proceedings were 
permitted to be lightly upset by irresponsible allega¬ 
tions, the judges, to whom petitions for writs of habeas 
corpus are presented, would be forced to look back of 
and beyond records, into unreported proceedings] con¬ 
ducted by other judges, with witnesses, lawyers and 
other court officers long since dead or scattered. Dorsey 
v. GUI, 80 U. S. App. D. C. 9, 26,148 F. 2d 857 (1945). 

770894 — 48 - 2 



It is certainly fane that the Court was not compelled to 
believe the mere biased statements of a petitioner for habeas 
corpus. Strong v. Hufi, 80 U. S. App. D. C. 89, 148 F. 2d 692 
(1945), cert, den., 326 U. S. 768; Diggs v. Welch, 80 U. S. App. 
D. C. 5,148 F. 2d 667 (1945), cert, den., 325 U. S. 889. 

The Court below was further justified in its rejection of such 
testimony for appellant himself on the stand indicated his 
recollection was not very clear. He first asserted that he was 
sure his attorney did not object to the admission of his con¬ 
fession but when questioned by the Court said he was not 
positive (Jt. App. 26). 

Furthermore, there were in fact errors in appellant’s testi¬ 
mony as demonstrated by discrepancies between his testimony 
at the habeas corpus hearing and the docket entries in the 
several cases. For example, he testified at the habeas corpus 
proceedings that he had taken the stand only once in the course 
of his several trials, whereas the docket entries show that he 
was a witness in each of his three trials (Jt. App. 27-28). An¬ 
other instance in which his recollection was in error is in his 
testimony at the habeas corpus hearing that only one of his co¬ 
defendants, the Robinson brothers, testified on his behalf, 
whereas the docket entries show that in two of his three trials 
both of the brothers testified for him (Jt. App. 27). 

The Court, too, was justified, when weighing the credibility 
of appellant’s testimony, in giving consideration to the prob- 
ablities of what happened at the trials. It may very well have 
considered that appellant’s counsel failed to attack his con¬ 
fession. The confession was in evidence and the record shows 
that appellant testified at each of his three trials. It is difficult 
to conceive what else the Robinson brothers would have testi¬ 
fied to except that appellant’s confession was untrue and that 
he took no part in the robberies. 

Since appellant has made no sufficient showing that his 
counsel did not make an investigation or did not use the results 
of his investigation, the facts that such a revelation would have 
disclosed are irrelevant. The action of the Court in excluding 
them was therefore proper. 






But even if the excluded evidence were considered together 
with all the testimony that was admitted, it is submitted that 
no case has been made of such incompetency of counsel, as a 
matter of law, as to justify habeas corpus. The testimony of 
appellant would no more compel belief if considered in connec¬ 
tion with the excluded evidence than it would when considered 
as the essential link to render the excluded evidence admissible. 
The Court was no more obliged to give credence to it when 
considered for one purpose than when considered for another. 

For the same reason, the allegation of counsel’s failure to call 
alibi witnesses are unworthy of consideration. These allega¬ 
tions have no other support than the irresponsible statements 
of the appellant. No information was given as to who those 
witnesses were and they were not called to testify in the habejas 
corpus hearing. This cannot be considered proof of incompe¬ 
tence of counsel. 

Even if the greatest weight were given to all the evidence, tjie 
appellant has not made a convincing case of the incompetence 
of counsel. 

Incompetence of counsel was not judicially established 

Appellant also contends that this Court has judicially de¬ 
termined that his counsel was incompetent in the case of 
Johnson v. United States , 71 App. D. C. 400, 110 F. 2d 502 
(1940), (Br. 19). Therefore, the contention goes, the incom¬ 
petence of counsel was “stare decisis” meaning, probably, res 
judicata. This is a novel proposition. It is true that the same 
attorney who represented appellant at his trials was found 
there on a direct appeal to have been negligent and inexperi¬ 
enced. But this does not mean that because this Court found 
in a particular case that an attorney was negligent, he was 
consequently stigmatized as incompetent nor does it mean that 
any case in which he ever participated would be subject to 
collateral attack at any time in the distant future. If counsel 
did not have that high degree of experience requisite for tie 
trial of a capital case, it does not follow that he was precluded 
from representing persons accused of less serious crimes. 




But appellant or his mother chose this particular counsel to 
represent him. He was not assigned by the Court. He was a 
qualified member of the bar and the Court would not have been 
justified in substituting counsel of its own selection to represent 
the accused. 

In Burton v. United States , 80 U. S. App. D. C. 208,209,151 
F. 2d 17 (1945), this Court refused to reverse on direct appeal 
from the conviction of crime upon a similar charge of incompe¬ 
tence of chosen counsel, saying: 

Here the appellant selected his counsel and made no 
objection to his conduct of the case during trial. .Under 
such circumstances it is well settled that error in judg¬ 
ment, incompetence or mismanagement of the defense 
by counsel is generally not ground for a new trial. This 
is not to deny that a defendant’s rights may be so flag¬ 
rantly disregarded by counsel of his own choosing, and, 
as a consequence, justice so manifestly miscarry, that a 
new trial should be ordered. 

and in similar circumstances in an old state case, O'Brien v. 
Commonwealth, 115 Ky. 608, 74 S. W. 666 (1903), the Court 
said: 

In this case the appellant had counsel of his own or his 
mother’s selection. The Court had the right to assume, 
in the absence of complaint from him, that he was 
satisfied with his counsel. 

Furthermore, counsel for appellant in fact showed compe¬ 
tence at the time of the several trials, for he obtained acquittals 
in two of the cases in which appellant was charged with rob¬ 
bery (Jt. App. 20); while six charges of ribbery were nolle 
pressed (Jt. App. 20). Counsel for appellant could not have 
been entirely incompetent to have obtained such results. 

CONCLUSION 

* **-• ) - *■**'! • * * # * v * . 

In short, this is a case of a man properly convicted of serious 

crime, and serving a sentence imposed by a Court of competent 
jurisdiction, attempting to have his case retried years later by 
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In the District Court of the United States for the 
District of Columbia 

Filed July 30,1947. Charles E. Stewart, Clerk. 

Habeas Corpus No. 3236 
Brainard C. Butler, peti t ioner 
vs. 

Donald C. Clemmer, respondent 
Stipulation 

It is hereby stipulated by and between counsel for the pet)i- 
tioner and counsel for the respondent that certain official police 
and jail records would show as follows: 

1. That the records of No. 3 Precinct contain no entry show¬ 

ing that the petitioner was booked or confined there on the 
3rd day of March, 1938, but that the records of the said precinct 
in the “outside book” would show one John Williams of 1322 
Cochran (Corcoran) Street, aged 19, colored, United States 
citizen, laborer, single, and able to read and write, was booked 
at that precinct at 3:30 P. M. on March 3rd 1938, for investi¬ 
gation ; the complainant was J. W. Shimon, of the Detective 
Bureau, who was also listed as the arresting officer, the record 
further shows that this John Williams was released at 7:45 
P. M. on March 3rd, 1938. * I 

2. The records of No. 8 Preeinct would show, according to 
the outside book, that at 5:30 P. M. on March 4th, 1938, Brain- 
ard Butler, address 1231 11th Street, NW., age 19, colored, 
United States citizen, no occupation, single, and able to read 
and write, was booked for investigation, no name listed for the 
complainant, with the arresting officers designated as Shimon 
and Britton, that under disposition the record shows the pris¬ 
oner was turned over to the Detective Bureau on March 9th, 

1938; that under the heading “property taken from pris- 
2 oner” there appears the entry in red pencil “Not even 

officers to talk to him. Nothing in or out. Inspector 
Thompson.” 

( 15 ) 
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3. That the records, outside arrest book,' at No. 6 Precinct 
show that one Brainard Butler, of 1231 11th Street NW., was 
charged with robbery at 3:20 P. M., March 9th, 1938, by J. W. 
Shimon, of the Detective Bureau, that no disposition of this case 
is shown. 

4. That according , to the Metropolitan Police Department 
records one Brainard Charles Butler, of 123111th Street, NW., 
age 19, colored, was booked at No. 10 Precinct at 11:40 P. M. 
by Detective Bureau officers on March 9th, 1938, for robbery, 
etc., with no disposition of the prisoner being shown. 

5. That the records of the District Jail would show that one 
Brainard Charles Butler was delivered at the District Jail on 
March 15th, 1938, under a District Court commitment issued 
March 14, 1938, and signed by Paul Dawson, Deputy Clerk. 
That these records would not show the time of day the prisoner 
was delivered to the jail but that the official in charge of the 
same would testify that under ordinary procedure he would 
have been received at the jail between 1:00 and 6:00 P. M. on 
the date stated. 

i*» ' " - ■ ; ■ 1 * •. . . » # 

6. It is further stipulated and agreed that Ulysses and George 
Robinson, codefendants now confined in Lorton, would testify 
that Brainard C. Butler was not guilty of the crimes for which 
he stands convicted, as shown by the affidavits attached to the 
original petition herein, but that said Robinson signed two or 
more confessions in March of 1938 admitting their guilt of the 
offenses charged and implicating Brainard C. Butler as a par¬ 
ticipant and principal therein, that two of the confessions, 
dated March 10th, 1938, and executed in the Detective Bureau 

according to the head of said confessions were signed by 
3 the said Robinsons and by Brainard C. Butler. 

We stipulate and agree to the foregoing. 

Piled July 30,1947. Charles E. Stewart, Clerk. 

R. L. Tedrow, 

Counsel for Petitioner. 

■ . Oliver Dibble, 

Counsel for Respondent. 




4 In the District Court of the United States for 

the District of Columbia 

Filed July 31,1947. Charles E. Stewart, Cleric. . 

Habeas Corpus No. 3236 

0 , I • .•> 

Brainard C. Butler, D. C. Reformatory, Lobton, Virginia, 

PETIT IONER 

• • • ’ . ' . r-v« ... b ... 

V. 

Donald C. Clemmer, (Director of the Dept., of Correc¬ 
tions) RESPONDENT 

Finding of fact and conclusions of law 

Upon consideration of the petition, the writ, the return and 
answer thereto, and the evidence adduced in open court, the 
court finds as a fact: 

1. That the petitioner, Brainard C. Butler, was represented 
by competent counsel in the trial of Criminal Cases Nos. 61778, 
61779, 61776, 61777, 61775,61920, 61921 and 61925 in the Dis¬ 
trict Court of the United States for the District of Columbia. 

2. That the petitioner was deprived of none of his consti¬ 
tutional rights in the above instant cases. . v 

3. That the petitioner was validly committed to the custody 
of the respondent. 

Wherefore, the court concludes as a matter of law: 

1. That the petitioner is not entitled to be released from the 
custody of the respondent. 

Edward M. Curran, Justice. 


In .the District Court of the United States for 
the District of Columbia 

Filed July 31,1947. Charles E. Stewart, Clerk. 


Habeas Corpus No. 3236 



Brainard C. Butler, D. C. Reformatory, Lobton, Virginia, 

PETITIONER 

A-J-. * w “ pr.. " JSS ^ •' 

V. 

Donald C. Clemmer, (Director of the Dept., of Correc¬ 
tions) RESPONDENT 

Order 

Upon consideration of the petition for writ of habeas corpus 
filed herein, the writ, the return and answer thereto, and the 
evidence adduced in open court, it is by the court this 31st day 
of July 1947, 

Ordered, adjudged, and decreed, that the writ filed herein be 
and the same hereby is discharged and the petition be and the 
same hereby is dismissed and the petitioner remanded to the 
custody of the respondent. 

Edward M. Curran, Justice. 

6 In the District Court of the United States for the 

District of Columbia 

Filed August 5,1947. Charles E. Stewart, Clerk. 

H Habeas Corpus 3236 

Brainard C. Butler, Petitioner 

vs. 

Donald C. Clemmer, Respondent 
Notice of Appeal 

Notice is hereby given this 4th day of August 1947, that 
Brainard C. Butler, Petitioner in the above entitled cause, 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered 
on the 31st day of July 1947 in favor of Donald C. Clemmer, 
Respondent, against said Brainard C. Butler. 

R. L. Tedrow, 

* Richard L. Tedrow, 

Columbian Building , 

Attorney for Brainard C. Butler, Petitioner. 
Let this notice be filed without prepayment of costs. 

Edward N. Munson, Justice. 
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In the District Court of the United States for the 
District of Columbia 

Filed September 3,1947. Charles R Stewart, Clerk. 

Habeas Corpus No. 3236 

Brainard C. Butler, petitionee 
vs. 

v * 

Donald C. Clemmer, respondent 

■ ■ I 

Order Extending Time for Filing Record and Docketing Action 

OnAppeal 

Upon consideration of the motion filed herein by counsel 
for the petitioner to extend the time for the filing the record 
and docketing and it appearing to the satisfaction of the Court 
that such extension is warranted and that counsel for the re¬ 
spondent has no objection thereto, it is, by the Court, this 3rd 
day of September 1947, 

Ordered, That the time for filing of record and docketing the 
action on appeal in the above case be and the same hereby is 
extended fifty days from the date hereof. 

Alexander Holtzoff, Justice. 
No objection: — 

John D. Lane, 

Counsel for Respondent , 
Assistant United States Attorney. 

8 In the District Court of the United States for the 

District of Columbia 

Filed September 22, 1947. Charles E. Stewart, Clerk. 

Habeas Corpus No. 3236 

Brainard C. Butler, petitioner 

vs. j 

Donald C. Clemmer, respondent 

„ ■ i 

Agreed Statement of Facts 

Brainard C. Butler was indicted on March 9th and April 4th, 
1938, in fourteen original Grand Jury indictments involving 




various charges of assault with a dangerous weapon, assault 
with intent to kill, and robbery without being given any pre¬ 
liminary hearings. He was arraigned on March 18th and April 
8, 1938, was not represented by counsel nor was counsel ever 
assigned and pleaded not guilty to all charges. He was tried 
and was represented by counsel retained by his mother in July 
or August of 1938. On October 26, 1938, he went to trial in 
Cases Numbered 61778 and 61779 and on October 27 was con¬ 
victed of assault with intent to kill in both of these cases and 
thereafter sentenced to three to fifteen years in each case to 
run consecutively. On November 3, 1938, he was acquitted of 
charges of robbery in Cases Numbered 61776 and 61777. On 
December 20, 1938, he was convicted in Cases Nos. 61775, 
61920,61921, and 61925 of robbery and thereafter sentenced to 
serve three to six years in each case, all to run consecutively 
and consecutively with the sentence in Cases 61778 and 61779. 
The remaining six indictments against Butler were thereafter 
nolle prossed. No notice of appeal was filed nor was any other 
step taken towards the perfection of an appeal. His trial 
counsel withdrew his appearance after the trials and 
9 1 prior to the time of sentence on the convictions had on 

December 20, 1938. Butler is now serving a sentence 
totaling eighteen to fifty-four years. 

On July 1,1947, Butler, hereinafter referred to as petitioner, 
filed a petition with many exhibits for a writ of habeas corpus. 
The petition alleged various deprivations of constitutional 
rights and guaranties, illegal conduct of the police department, 
failure to provide counsel and representation by incompetent 
counsel among other tilings. The writ was granted in forma 
pauperis and Richard L. Tedrow, present counsel, was assigned 
to represent the petitioner. Oliver Dibble, assistant United 
States attorney, represented the respondent and an answer 
was filed in his behalf which set forth the convictions and 
sentences of the petitioner, that he had competent counsel at 
trial and dismissed the other allegations in the petition as 
argumentative and as conclusions of law. The cause was heard 
on July 30,1947, and the court forthwith dismissed the petition 
and the writ. Thereafter the court made findings of fact 
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(Exhibit I) stating in part the petitioner had been represented 
by competent counsel in his original trials and had been de¬ 
prived of none of his constitutional rights and was validly 
within the custody of the respondent. The court thereupon 
signed an order (Exhibit II) dismissing the writ and the 
petition and remandng the petitioner to the custody of the 
respondent. 

At the beginning of the hearing counsel for the petitioner 
advised the court he wished to show the petitioner was origi¬ 
nally arrested without a warrant on March 3, 1938, and com¬ 
mitted successively to precincts Nos. 3,8, 6, and 10 until March 
15,1938, when he was delivered to the District Jail. A stipula¬ 
tion (but not as to admissibility) as to what the records 
of these precincts would show and certain other matters 
10 is attached as Exhibit III. The court ruled these matters 

inadmissible and refused to admit them. 

During the hearing counsel for the petitioner made a tender 
of evidence to show that during the prisoner's detention in¬ 
communicado for thirteen or fourteen days in police precinct^, 
he was subjected to repeated questionings and threats. One 
questioning by police of three or four hours in length, that he 
was involuntarily moved from the District of Columbia to 
Philadelphia by police officers and returned without authority, 
that he was denied the right to friends and counsel during his 
incarceration despite repeated requests for the same, that lie 
finally signed confessions at the Detective Bureau after seven 
or eight days of incarceration incommunicado. The court 
stated it would not admit evidence of what happened before* 
the trials and ruled such evidence inadmissible. The court 
ruled it would only consider competency of counsel at trial. 

Counsel for the parties in interest agreed in open court that 
the attorney who had represented the petitioner Butler in his 
trials in October, November, and December 1938 was the same 
attorney who represented William F. Johnson when he was 
convicted in the District Court of first degree murder in Febru¬ 
ary 1939, and whose conviction was later reversed (Johnson v. 
U. S., 71 App. D. C. 400) because of inexperienced or negligent 
counsel in the lower court and for other reasons. Counsel for 
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the parties also agreed that at the time of the petitioner’s 
original trials there was no identification of him and the cases 
were submitted to the juries on the confessions and proof of 
the corpus delicti. 

The petitioner thereupon took the stand and testified he 
was arraigned on March 18 and April 4, 1938, that on his first 
arraignment he had no counsel, pleaded not guilty, requested 
that counsel be assigned him and believed he was told 
11 there were other cases pending against him and counsel 
would be assigned after he had finished pleading; he tes¬ 
tified he pleaded not guilty without counsel at his second ar¬ 
raignment, that counsel was never assigned him, that he did 
not see any attorney until the month of July or August 1938, 
and he thereafter had one or more discussions with this counsel; 
he testified he took the stand only once in the defense case in 
his trials, that he was sure his attorney didn’t object to the ad¬ 
missions of the confessions but he was not positive of this. 

This witness further testified that if his counsel had made 
any investigation of the records of the various precincts he 
didn’t bring it up in court or say anything to him about it, 
that he had told his counsel the names of certain witnesses in 
connection with some of the offenses charged but that counsel 
had failed to subpoena three alibi witnesses; that in connection 
with other offenses he first learned the dates they allegedly 
occurred when he went to trial as his attorney had not previ¬ 
ously advised him of them. 

The petitioner attempted to testify and counsel made an offer 
to show that during his trials a witness for the prosecution tes¬ 
tified concerning the contents of an alleged letter, original lost 
or misplaced by that witness, that had been allegedly seized 
without a search or arrest warrant from Butler’s home, all 
without any objection by counsel for the defense. The court 
ruled this inadmissible. The record also shows no motion or 
petition to suppress the evidence was filed on behalf of Butler 
in any of the original criminal cases. 

The petitioner thereafter testified that after his convictions 
in his trial his attorney withdrew without notice to him ; that 
thereafter another attorney came to see him at the jail for the 
purpose of sta n di n g up with him at the time of sentence, and 


did represent him at that time, that this attorney advised him 
no to do anything about his case at that time because the rec¬ 
ords were so messed up and that Butler should wait 

12 three or four years and try to get a pardon or commu¬ 
tation of sentence. The petitioner testified he corre¬ 
sponded with this attorney and his assistant and had five [per¬ 
sonal interviews with them over a period of about five years, [that 
these attorneys directed him to obtain certain affidavits from 
the Robinsons (codefendants) which he did and so advisee^ the 
attorneys, that the continued writing these attorneys but had 
heard nothing from them since the spring of 1946 and he there¬ 
after prepared the papers and exhibits in the present case and 
forwarded them for filing. The petitioner then testified he did 
not commit any of the offenses for which he had been sentenced. 
The court ruled this last statement inadmissible. 

On cross examination the petitioner testified incompetent 
meant that a person did not have the ability to properly do 
what they were supposed to, that he first decided his attorney 
was incompetent after the manner in which he conducted Hie 
first trial and his failure to subpoena all of the witnesses, that 
he didn’t discharge him as he didn’t have the means, that the 
attorney had been retained by his mother, and as she had only 
been able to give him $25.00 the attorney had withdrawn, that 
prior to his withdrawal this counsel had obtained acquittals 
in two robbery cases. 

No further witnesses were presented by either party and after 
argument by counsel for the petitioner the court forthwitlj dis¬ 
missed the petition and the writ. 

Points Relied Upon by Appellant 

1. The District Court lost jurisdiction to try the petitioner 
(then defendant) through its failure to assign competent coun¬ 
sel at the time of arraignment as requested and required and its 
further failure to ever' assign competent counsel for the 
petitioner. 

13 A. The District Court, as a matter of law, was required 
to assign counsel at the time of arraignment. 

' B. Failure to do this deprived it of jurisdiction to try 

the petitioner. 
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C. This failure deprived the petitioner of the effective 
assistance of counsel, of the benefit of a prompt investi¬ 
gation and the timely filing of appropriate motions and 
other procedures. 

2. All evidence affecting the competency of counsel as shown 
by lack of investigation before the trial should have been ad¬ 
mitted. This includes: 

A. The arrest, detention and incidents thereof of the 
petitioner. 

B. The illegality and inadmissibility of the confes¬ 
sions obtained from the petitioner. 

C. The failure of counsel to investigate A and B or,. 
if investigated, to appreciate the value of such evidence 
and bring the same appropriately to the attention of 
the court to obtain the necessary relief. 

3. " Counsel for the petitioner (then defendant) was incompe¬ 
tent in that: 

A. The decision of the appellate court in Johnson v. 
U. S., 77 App. D. C., that the same counsel that had 
represented the petitioner earlier was incompetent in 
that case was stare decisis. 

B. Counsel failed to properly investigate and prepare 
his case. 

C. Counsel failed to bring pertinent evidence to the 
appropriate attention of the court by motion or 

otherwise. 

14- D. Counsel failed to subpoena three alibi 

witnesses to testify. 

E. Counsel failed to object to inadmissible evidence 

F. Counsel failed to take any steps for appeal. 

Richard L. Tedrow, 

Counsel jor Petitioner. 

Oliver Dibble, 

Counsel jor Respondent. 

The foregoing agreed statement of facts, together with the 
exhibits thereto and a copy of the notice of appeal, signed and 
approved by counsel for the parties hereto is hereby approved 
by the court and certified as the record on appeal. 

Edward M. Curran, Justice. 
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15 In the District Court of the United States for the 

District of Columbia 

■ . - • 

Filed September 22,1947. Charles E. Stewart, Clerk. 

Habeas Corpus No. 3236 


Donald C. Clemmeb, respondent 


Designation oj Record 

Comes now the petitioner and designates the following to 
included in the record in the above case few* docketing in t 
Court of Appeals. 

1. The notice of appeal filed herein. 

2. The agreed statement of facts signed by counsel for t 
parties hereto. 

3. The findings of fact and conclusions of law by the Cou 

4. The order of the Court discharging the writ and dismissi 
the petition. 

5. The stipulation signed by the parties hereto. 

R. L. Tedrow, 

Richard L. Tedrow, 
Counsel for Petitioner. 

Service of a copy of the foregoing acknowledged this 23rd d 
of September 1947. 

j John D. Lane, 

U. S. Attorney in and for the District of Columbia. 

16 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the fore¬ 
going pages numbered 1 to 15, inclusive, to be a true and correct 
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counsel filed and made a part of this transcript and the matter 
required by Rule 75 (g) of the Federal Rules of Civil Procedure 
for the District Courts of the United States in cause entitled 
Brainard C. Butler, Petitioner , vs. Donald C. Clemmer, 
Director of the Department of Corrections for the District of 
Columbia, Respondent, Habeas Corpus, No. 3236, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 31st day of October 1947. 

[seal] Harry M. Hull, Clerk. 

By Robert M. Stevens, - 
Deputy Clerk. 

* * * 

42 Now, at the time of this trial a certain confession or 

confessions were introduced against you; is that correct? 

A. Yes, sir. 

Q. Do you remember whether during the Government’s case 
you took the stand to testify as to the circumstances under 
which these confessions were obtained? Now don’t answer my 
question. 

The question I am trying to get is: Did you take the stand 
once or twice in that case? 

Mr. Dibble. I object. 

The Court. I will let him testify as to whether he took the 
stand. 

By the Court: 

Q. Did you take the stand? 

A. I took it once. 

By Mr. Tedrow: 

Q.. Was that in the defense case? 

A. Yes; in the defense case.. 

- Q. Now, do you know whether your attorney objected to the 
admission of these confessions in evidence? 

A. I am sure that he didn’t object. 

By the Court: 

Q. Now you do not know? 

A. No, sir; I am not positive. 

The Court. Very well. 
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